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IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG DIVISION, PRETORIA)

CASE NO: 62486/2018

In the matter between;

THE FEDERATION OF SOUTHERN AFRICAN

FLY FISHERS Applicant

and

THE MINISTER OF ENVIRONMENTAL AFFAIRS Respondent

APPLICANT’S HEADS OF ARGUMENT

INTRODUCTION

1. This application concerns the failure by the respondent (“the Minister”) to

comply with environmental legislation and with her attempts to remedy

such failures by impermissible means. The failures are material and affect

the rights not only of the Applicant itself but also of the general public.

Consequently, the intervention of this Court is justified. It is also necessary

in order to give effect to the fundamental principles embodied in the

legislation.

RELIEF SOUGHT

2. The applicant, a federation of fly-fishers, seeks the final relief prayed for in

Part B of its notice of motion as follows:
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2.1 declaring that the Minister failed to comply with section 100 of the

National Environmental Management; Biodiversity Act, 2004 (Act

10 of 2004) (“NEMBA”) in publishing the following regulations in

Government Gazette, No 41445 on 16 February 2018:

2.1.1 Government Notice No 112, “Draft Alien and Invasive

Species Regulations”, and

2.1.2 Government Notice No 115, “Draft Amendments to the

Alien and Invasive Species L/sfV

(“the Notices”)

2.2 declaring that the Minister failed to comply with section 100(2)(b)

of NEMBA in publishing in the Government Gazette, No 41722 on

22 June 2018, GN 616, “Notice Extending the Public Commenting

Period for the Draft Amendments to the Alien and Invasive Species

Regulations and the Draft Amendments to the Alien and Invasive

Species Lists” (“the Extension Notice”);^

2.3 declaring the publication of the Notices and the Extension Notice

to be unlawful and of no force and effect;^

2.4 declaring the Minister’s purported extension of the period for

submitting written representations on, or objections to, the

Notices, in prayers 2,1.1 and 2.1.2 above, by publishing such

^ Notice of Motion, Bundle paginated pages (hereinafter B) 2-3 
2 Notice of Motion, prayer 5, B 3 
^ Notice of Motion, prayer 6, B 3
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extension in The Star newspaper on 21 February 2018, to be a 

contravention of section 100 of NEMBA and accordingly to be 

unlawful;''

2.5 declaring that the publication of a Notice in a newspaper or

newspapers as required by section 100 of NEMBA after the 30-

day period has begun to run, is not an irregularity that can be

condoned in terms of section 47A of the National Environmental

Management Act, 1998 (Act 107 of 1998) ('‘NEMA”);^

2.6 ordering that, in terms of section 32(3)(a) of NEMA, the Minister 

be ordered to pay the costs on the scale as between attorney and 

own client of any person or persons entitled to practise as 

advocate or attorney in the Republic of South Africa who provided 

free legal assistance or representation to the applicant in 

preparation for, or conduct of this application.®

ABSENCE OF THE RESPONDENT

3. This application is brought against the Respondent and is ostensibly 

opposed by the Respondent. However, the Respondent has not filed an 

affidavit in support of this opposition, or the averments made by Dr Guy 

Preston (“Dr Preston”), purportedly on the Respondent’s behalf.

4. The only affidavits filed in opposition to this Application have been deposed

Notice of Motion, prayer 7, B 3 
® Notice of Motion, prayer 8, B 4 
® Notice of Motion, prayer 9, B 4
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to by Dr Preston and Mr Bernard Venter.

4.1 Dr Preston is a deputy director general in the department 

responsible for environmental programmes. 7

4.2 Mr Venter is the Environmental Officer (Fresh Water) for the South 

African Sports Angling and Casting Confederation. His affidavit 

does not support the averments made by Dr Preston and does not 

deal with the procedural matters that are germane to this this

application.

5. Dr Preston said that he deposed to his affidavit on behalf of the

Respondent, who at the time was Mr Hanekom, because at that time Mr

Hanekom was out of the country

6. He said that the Respondent would file an affidavit confirming his authority 

to depose to an affidavit on behalf of the Respondent on his return to South

Africa. Mr Hanekom never did so and none of Mr Hanekom’s successors

to the office of Minister have done so either.

7. Dr Preston claims the right to speak and act for the Respondent but does 

not establish any basis for doing so.

8. Averments made by Dr Preston, purportedly on behalf of the Respondent 

are in fact his own averments and not those of the Respondent. 

Accordingly, there is no proof that the Minister wishes to oppose the

AA paragraph 1.
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application whether on the grounds set out by Dr Preston or at all

9. This notwithstanding, we referto the Minister when dealing with the various

defences raised.

NATURE OF THE APPLICATION

10. This application is concerned with the issue of whether the Minister failed

to comply with the procedures prescribed by section 100 of NEMBA in

publishing the Notices and the Extension Notices and, if so, whether this

failure justifies a court setting aside those notices as unlawful.

11. Sections 99 and 100 of NEMBA deal with consultative and public 

participation processes which the Minister is required to comply with prior 

to exercising her powers in terms of NEMBA. The Minister has not yet 

exercised the powers referred to in sections 99 and 100 of NEMBA. The

matters traversed in the Notices have not yet been promulgated into law. 

The applicant does not therefor seek to review the exercise of power by 

the Minister under NEMBA.

12. Accordingly, this application does not involve a review of administrative

action under in terms of the Promotion of Administrative Justice Act, 3 of

2000 (“PAJA”).

LEGISLATIVE FRAMEWORK

13. In terms of section 24 of the Constitution of the Republic of South Africa

See further submissions on this aspect at paras 106-108 below
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everyone has the right to an environment that is not harmful to their health

or well-being and to have the environment protected for the benefit of

present and future generations through reasonable legislative and other

measures that prevent pollution and ecological degradation, promote 

conservation and secure ecologically sustainable development and use of 

natural resources while promoting justifiable economic and social

9development.

14. The legislation in question to give effect to the abovementioned

environmental provision contained in the Constitution are, for the purposes

of this application, NEMAand NEMBA.

15. NEMA provides for a set of principles to be applied throughout the 

Republic by organs of state when taking decisions which "may significantly 

affect the environment'. It also prescribes a number of relevant

considerations to be taken into account when sustainable development is

considered as part of integrated environmental management

16. The preamble to NEMA states that the Act is premised on the fact that

inhabitants of South Africa live in an environment that is harmful to their

health and wellbeing and that, accordingly, everyone has a right to an 

environment protected through reasonable legislative measures that, inter

alia, secure ecologically sustainable development and use of natural

resources while promoting justifiable economic and social development

Mining and Environmental Justice Community Network of South Africa and others v 
Minister of Environmental Affairs and others [2018] JOL 40552 (GP) at para 4
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17. The preamble confirms that it is desirable that the Act should establish

inter alia, procedures and institutions to facilitate and promote public

participation in environmental governance.

18. These principles are given effect to in section 2(1) of NEMA, which states

that;

'(1) The principles set out in this section apply throughout the 
Republic to the actions of all organs of state that may 
significantly affect the environment and -

(a) shall apply alongside ail other appropriate and relevant 
considerations, including the State’s responsibility to 
respect, protect, promote and fulfil the social and 
economic rights in Chapter 2 of the Constitution and in 
particular the basic needs of categories of persons 
disadvantaged by unfair discrimination;

(b) serve as the general framework within which 
environmental management and implementation plans 
must be formulated;

(c) serve as guidelines by reference to which any organ of 
state must exercise any function when taking any decision 
in terms of this Act or any statutory provision concerning 
the protection of the environment;

(d) ...; and

(e) guide
implementation of this Act, and any other law concerned 
with the protection or management of the environment

the interpretation, administration and

”10

19. Section 2(2) of NEMA states that;

"Environmental management must place people and their needs at 
the forefront of its concern, and serve their physical, psychological.

10 FA para 10, B 11
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developmental, cultural and social interests equitably".

20. The importance of public participation as a principle of environmental

management is recognised in section 2(4)(f) of NEMA which states that:

“The participation of all interested and affected parties in 
environmental governance must be promoted, and all people must 
have the opportunity to develop the understanding, skills and 
capacity necessary for achieving equitable and effective 
participation, and participation by vulnerable and disadvantaged 
persons must be ensured”.

21. NEMBA was enacted to provide, inter alia, for the management and

conservation of South Africa’s biodiversity within the framework of NEMA.

22. In terms of section 3 of NEMBA, the State, in fulfilling the rights contained

in section 24 of the Constitution, must, through its organs that implement

legislation applicable to biodiversity, manage, conserve and sustain South

Africa’s biodiversity and its components and genetic resources, and

implement the Act to achieve the progressive realisation of those rights. 11

23. In terms of section 97(1) of NEMBA, the Minister is empowered to make

regulations relating to, inter alia, alien and invasive species. In terms of

section 97(3), the Minister is required, before publishing any regulations in

terms of section 97(1), or any amendment to such regulations, to follow a

consultative process in accordance with sections 99 and 100 of NEMBA.

24. Section 6(1) of NEMBA states that it must be read with any applicable

provisions of NEMA. Section 7(1) states that the application of the Act must

Kruger v Minister of Water and Environmental Affairs [2016] 1 All SA 565 (GP) at para
[10]
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be guided by the national environmental management principles set out in

section 2 of NEMA.

Chapter 5 of NEMBA legislates for the management of alien species25. 12 :in

Part One and the eradication and controP^ of invasive species in Part 2 14

26. Section 66 of NEMBA makes it a criminal offence for any person to carry

out a restricted activity in respect of an alien species without a permit

unless that species has been exempted by the Minister

27. NEMBA defines as alien any species that is not indigenous to South Africa

or native to an area within South Africa. A species that is alien as defined

under NEMBA is always alien. Consequently, species that were introduced

by human beings hundreds or even thousands of years ago are still alien

12 Defined in NEMBA as:
(a) a species that is not an indigenous species; or
(b) an indigenous species translocated or intended to be translocated to a place outside its natural 

distribution range in nature, but not an indigenous species that has extended its natural distribution 
range by natural means of migration or dispersal without human inten/ention.

13 '‘control”, when used in relation to in relation to an alien or invasive species, means:
(a) to combat or eradicate an alien or invasive species; or
(b) where such eradication is not possible, to prevent, as far as may be practicable, the recurrence, re

establishment, re-growth, multiplication, propagation, regeneration or spreading of an alien or 
invasive species.

14 “invasive species” are defined in NEMBA as:
any species whose establishment and spread outside of its natural distribution range-
(a) threaten ecosystems, habitats or other species or have demonstrable potential to threaten 

ecosystems, habitats or other species; and
(b) may result in economic or environmental harm or harm to human health;
The phrase environmental harm must be interpreted having regard to the definition of environment in 
NEMA which is the surroundings within which humans exist and that are made up of-
(i) the land, water and atmosphere of the earth;
(ii) micro-organisms, plant and animal life;
(iii) any part or combination of (i) and (ii) and the interrelationships among and between them; and
(iv) the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence 

human health and well-being
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as the term is defined in NEMBA.

28. The power to exempt an alien species is a broad one. The Minister can

exempt alien species by reference to particular species or categories of 

species including categories within species, by or categories of areas, or

by persons or categories of persons. 15

29. Section 67 of NEMBA gives the Minister the power, by notice in the 

Gazette, to publish those alien species in respect of which a permit 

authorising restricted activities in respect of that species may not be 

issued. This power of prohibition is a narrow one in that it may be issued 

in relation to a species only.

30. The Minister must regularly review these exemptions and prohibitions. 

The Minister is also empowered to repeal and/or make amendments to

16

these notices exempting or prohibiting alien species. 17

31. Section 70(1)(a) of NEMBA, obliged the Minister to publish a national list

of invasive species in respect of which this Chapter must be applied, within

24 months of the section coming into effect

32. The power to list is a broad one: the Minister can differentiate when listing 

a species as invasive between areas or categories of areas, persons or

categories of persons; or species or categories of species

33. Section 71A of NEMBA gives the Minister the power, by notice in the

15 Section 66(1) of NEMBA 
Section 66{3) of NEMBA 
Section 68 of NEMBA 
Section 71 (4) of NEMBA

16
17
IB
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Gazette, to publish a list of those restricted activities in respect of which a

permit may not be issued. This power is broader than the similar provision

relating to alien species in that the Minister can differentiate when listing a

species as invasive between areas or categories of areas, persons or

categories of persons; or species or categories of species. 19

34. The Minister must regularly review the list of invasive species but is not

required to do so in the case of exemptions and prohibitions 20 The

Minister is also empowered to repeal and/or make amendments to these

notices exempting or prohibiting alien species. 21

35. The Minister may make regulations regarding:

35.1 the assessment of risks and potential impacts on biodiversity of 

restricted activities involving specimens of alien species or of listed

22invasive species.

35.2 the control and eradication of iisted invasive species 23

35.3 the coordination and implementation of programmes for the

prevention, controi or eradication of invasive species 24

36, Onerous obligations flow from listing a species as invasive. For example:

36.1 It is a criminal offence to carry out any “restricted activity”25 without

19 Section 71A(2) of NEMBA 
20 Section 70(2) of NEMBA 

Section 72 of NEMBA 
Section 97(1)(c)(v) of NEMBA 
Section 97(1)(c)(vi) of NEMBA 
Section 97(1 )(c)(vii) of NEMBA
“restricted activity” is defined very broadly in section 1 of NEMBA.

21

22

23

24

25
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a permit, unless that activity has been exempted by the Minister in

terms of section 71(3) of NEMBA7® The list of restricted activities

is defined broadly to include any form of possession, use or

supply. The penalties are severe. A person convicted is liable to a

fine not exceeding RIO million, or an imprisonment for a period not

exceeding ten years, or to both such a fine and such

27imprisonment.

36.2 Landowners must, inter alia, notify the relevant competent

authority, in writing, of the listed invasive species occurring on that

land and take steps to control and eradicate the listed invasive

28species and to prevent it from spreading.

36.3 Municipalities and other designated organs of state must prepare

an invasive species monitoring, control and eradication plan for 

land under their control^^ and must report annually on the progress

they are making in implementing these plans.

37. The obligation to consult with the public is prescribed in:

37.1 section 79 of NEMBA, which applies to the exercise of the

Minister’s power in terms of sections 66(1), 67(1), 68, 70(1), 71(3)

and 72.

37.2 section 97(3) of NEMBA, which applies to the exercise of the

Section 101 of NEMBA 
Section 102(2) of NEMBA 
Section 73{2) of NEMBA 
Section 76{2) of NEMBA

27

28

29
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Minister’s regulatory powers in terms of section 97.

38. Sections 79 and 97(3) oblige the Minister to follow the consultative process

prescribed in section 99 and 100 of NEMBA before exercising the power

entrusted to the Minister in terms of the abovementioned sections of

NEMBA.

CONSULTATION AND PUBLIC PARTICIPATION

39, The importance of the right to public participation was stressed by the

Constitutional Court in the Doctors for Life case.^° The Court held at

paragraph 115 of its judgement that public participation in law making is

crucial:

‘The participation by the public on a continuous basis provides vitality 
to the functioning of representative democracy. It encourages 
citizens of the country to be actively involved in public affairs, identify 
themselves with the institutions of government and become familiar 
with the laws as they are made. It enhances the civic dignity of those 
who participate by enabling their voices to be heard and taken 
account of It promotes a spirit of democratic and pluralistic 
accommodation calculated to produce laws that are likely to be 
widely accepted and effective in practice. It strengthens the 
legitimacy of legislation in the eyes of the people. Finally, because 
of its open and public character it acts as a counterweight to secret 
lobbying and influence peddling. Participatory democracy is of 
special importance to those who are relatively disempowered in a 
country like ours where great disparities of wealth and influence 
exist."

In this case,^^ the Constitutional Court considered the requirements that40.

30 Doctors for Life International v Speaker of the National Assembly & others [2006] JOL 
18085 (CC)
At paragraphs 145 and 14631
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had to be met when determining if the obligation to ensure a proper public 

participation process had been complied with.

41. The standard to be applied in determining whether Parliament has met its

obligation of facilitating public participation is one of reasonableness.

Reasonableness must be judged having regard, inter alia, to the rules

that have been adopted for this purpose. 32

42. The test for compliance with the rules relating to public participation was 

described in Liebenberg NO and Others v Bergrivier Municipality

[2013] ZACC 16, by the Constitutional Court in these terms:

“Therefore, a failure by a municipality to comply with relevant 
statutory provisions does not necessarily lead to the actions under 
scrutiny being rendered invalid. The question is whether there has 
been substantial compliance, taking into account the relevant 
statutory provisions in particular and the legislative scheme as a 
whole’’.^^

43. This approach equates with the underlying purpose of section 47A of

NEMA. Sections 47A and 47C of NEMA provide, at subsection (1)(a), that 

a regulation or notice made or issued in terms of NEMA, or a specific 

environmental management Act, such as NEMBA, which does not comply 

with a procedural requirement of the relevant Act, is nevertheless valid if

the non-compliance is not material and does not prejudice any person.

44. Section 47C of NEMA provides further that the Minister, or an MEC, may 

extend or condone a failure by a person to comply with a period in terms

32 Land Access Movement of South Africa and Others v Chairperson of the National 
Council of Provinces and Others [2016] ZACC 22 at paragraphs 60 and 61 
At paragraph 26
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of NEMA, or NEMBA, except a period which binds the Minister or MEC.

45. Section 47A(1 )(a) states that non-compliance is not fatal if it is not material

and does not prejudice any person, (emphasis added)

46. Section 47A(1)(b) gives direction as to how such non-material cases of

non-compliance can be remedied. It permits non-material cases of non-

compliance to be remedied without following a procedural requirement of 

the relevant Act if (i) the purpose is to correct an error; and (ii) the 

correction does not change the rights and duties of any person materially. 

(emphasis added)

47. It follows therefore that:

47.1 questions of materiality and prejudice must be determined

holistically taking into account the relevant statutory provisions in

particular and the legislative scheme as a whole. 34

47.2 full or strict compliance with the relevant statutory provisions is

required in all cases where the noncompliance is material and

there is prejudice.

47.3 action taken to remedy non-compliance must strict comply with the

relevant statutory provisions unless the non-compliance is not

material and does not prejudice any person

48. The Applicant’s case is that the Minister did not comply with the

34 Liebenberg, supra, at paragraph 26
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procedures prescribed in section 100 of NEMBA because

48.1 the Notices;

48.1.1 were not published in a newspaper in the manner

required in terms of section 100(1)(b) of NEMBA; and

48.1.2 did not contain the information that is required in terms

of section 100(2)(b) of NEMBA; and

48.2 that having regard to both NEMBA and the statutory scheme under

which NEMBA operates that these failures are both material and

caused prejudice to the public and cannot therefor be saved by

section 47A of NEMA.

APPLICANT’S LOCUS STANDI

49. The applicant is a duly constituted voluntary association of fly fishers

established to represent the interests of South Africa’s fly fishing

community and to represent those members of the community who have

interests in the trout value chain in South Africa.^®

50. The Minister contends that the applicant does not have standing to institute

the application on any basis other than in its own interest. The Minister

further contends that the applicant does not have standing to litigate in this

matter, because it has not demonstrated that its interests (or the interests

of its members) are prejudiced 36

35 FA para 7, B 9
AA at para 13.3, B 279; AA at para 41, B 304; Supplementary AA at para 5.2, B 51736
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51. The applicant does not bring this application only in its own interest. The 

applicant is not an "own-interest litigant in the sense contemplated in

Giant Concerts CC vRinaido Investments (Pty) Ltd [2012] ZACC 28 at

paragraph 31. The applicant is a voluntary association whose aims and

objectives are, inter alia, to provide fly fishers in South Africa with a

platform for negotiation with and representation in dealings with State

authorities. The applicant therefore acts in the interests of and also

represents those members of the community who have interests in the

trout value chain in South Africa.

52. The applicant brings this application in order to defend the rights enjoyed 

by the fly fishing public which require the Minister to comply with its

statutory obligations and, in particular, the provisions of section 100 of

NEMBA in circumstances where any legislation promulgated under either

NEMA or NEMBA as contemplated in the notices would have a direct

(negative) impact on that part of the community which the applicant

represents.

53. Acting in the public interest or in the interests of a particular community, 

such as fly anglers, does not entail the applicant having to identify with any 

particular segments of the group. 38

54. In any event, the applicant relies on section 32(1) of NEMA to give it

39standing in this matter.

37 RA paras 15-16, b 536-537, annexure "B” to FA. b 50 
RA paras 18-21, b 537-538 
Section 32(1) of NEMA provides:

38

39
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55. This is because the applicant is seeking relief in respect of a breach or a

threatened breach by a public functionary of the provisions of NEMA and

the specific environmental management Act, NEMBA, which are

concerned with the protection of the environment and the use of natural

resources. It does so in the interests of protecting the environment. The

relief sought is in respect of matters comprehended by section 32(1) of 

NEMA, and accordingly the applicant has the requisite standing to bring

this application.

56. The applicant, in its founding papers, does not expressly claim that it has

standing by virtue of section 32(1) of NEMA. However, as set out in the

Lionswatch Action Group"^^ case at paragraph 23, while it is desirable

that litigants who base their standing on section 32(1) should make an

express averment to that effect in their founding papers, a failure to do so

would not deprive an applicant of standing when it is sufficiently clear from

its papers that it is seeking relief for a breach of the relevant environmental

legislation.

57. In summary, the applicant brings this application in order to defend the

32. Legal standing to enforce environmental laws
(1) Any person or group of persons may seek appropriate relief in respect of any breach 

or threatened breach of any provision of this Act, or of any provision of a specific 
environmental management Act- 

(a) in that person’s or group of persons own interest;
(b) ..
(c) in the interest of or on behalf of a group or class of persons whose interests are 

affected;
(d) in the public interest; and
(e) in the interest of protecting the environment.

40 Lionswatch Action Group v MEC: Local Government, Environmental Affairs and 
Development Planning [2015] ZAWCHC 21 at paras 22-25; The Eagles Landing Body 
Corporate v Molewa [2002] JOL 10013 (T) at paras 51-53
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rights enjoyed by the fly fishing public which require the Minister to comply 

with her statutory obligations and, in particular, the provisions of section

100 of NEMBA in circumstances where any legislation promulgated under

either NEMA or NEMBA would have a direct (negative) impact on that part

of the community which the applicant represents.

SECTION 99 AND SECTION 100 OF NEMBA

Section 99 of NEMBA'^'' provides that, before exercising a power in terms 

of the provisions of the Act, the Minister must follow an appropriate

58.

consultative process.

59. Section 100 of NEMBA describes the steps that must be followed in

carrying out that consultation process as follows: 42

59.1 The Minister must give notice of the proposed exercise of the

power in the Gazette and in at least one newspaper distributed

nationally, or if the exercise of the power may affect only a specific

A] (1) Before exercising a power which, in terms of a provision of this Act, must be 
exercised in accordance with this section and section 100, the Minister must follow an 
appropriate consultative process in the circumstances.

(2) The Minister must, in terms of subsection (’ll —

(a) consult all Cabinet members whose areas of responsibility may be affected by the 
exercise of the power;

(b) in accordance with the principles of co-operative governance set out in Chapter 
3 of the Constitution, consult the MEC for Environmental Affairs of each province 
that may be affected by the exercise of the power; and

(c) allow public participation in the process in accordance with section 100.

42 Section 100(3) states that the Minister may in appropriate circumstances allow any interested 
person or community to present oral representations or objections to the Minister or a person 
delegated by the Minister
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area, in at least one newspaper distributed in that area.

59.2 The notice must invite members of the public to submit to the 

Respondent, within 30 days of publication of the notice in the 

Gazette, written representations on, or objections to, the proposed 

exercise of the power.

59.3 The notice must contain sufficient information to enable members

of the public to submit meaningful representations or objections

60. Section 100 of NEMBA gives effect to this public participation principle by 

requiring the Minister, when seeking to exercise her powers, to comply 

with subsections (1) and (2) of section 100. Section 100 entrenches the 

principle of public participation by prescribing that the Minister must give 

notice which enables members of the public to make meaningful written 

representations on, or objections to, the proposed exercise of the 

Minister’s power.

61. As set out above, the right to make representations, such as those 

contemplated in section 100(2)(a) of NEMBA, underpins the democratic 

principles set out in NEMA. This right to make meaningful representations 

is part of the foundation of the democratic approach to environmental law 

required in South Africa.

62. As the Constitutional Court has explained in a related context, a fair

hearing has both intrinsic and instrumental value in circumstances where

43 FA paras 23-26, B 16-18; Doctors for Life International v The Speaker of the National 
Assembly, supra, at paras 115-116
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44individuals' rights are threatened. In Joseph,the CC further explained

the role of a hearing as follo\A/s:

"Procedural Fairness... is concerned with giving people an 
opportunity to participate in the decisions that will affect them, and - 
crucially - a chance of influencing the outcome of those decisions. 
Such participation is a safeguard that not only signals respect for the 
dignity and worth of the participants, but is also likely to improve the 
quality and rationality of administrative decision-makinQ and to
enhance its legitimacy." (Emphasis added)

63. Furthermore, as was pointed out in Sokhela 46 an opportunity to make

representations will be effective only if it relates to the decision to be made

and if this is made clear to the affected parties.

64. It matters not that the representations may make no difference to the

decision. It is a long-established principle that the denial of a fair hearing 

cannot be excused merely because one party asserts that their mind was

made up and that a hearing would have made no difference.47

CHRONOLOGY OF THE GAZETTING AND PUBLICATION OF THE NOTICES

THE ORIGINAL NOTICES

65. On 16 February 2018, the Minister published the 2018 draft Alien and

Invasive Species Regulations (“the AIS Regulations”) in terms of section

44 Minister of Defence and Miiitary Veterans v Motau & Others 2014 (5) SA 69 (CC) at para 
85
Joseph & Others v City of Johannesburg & Others 2010 (4) SA 55 (CC) at para 42 
Sokhela v MEC for Agriculture and Environmental Affairs (KwaZulu-Natal) & Others
2010 (5) SA 574 (KZP) at para 58
My Vote Counts NPC v Speaker of the National Assembly & Others 2016 (1) SA 132 CC 
at para 176

45
46

47



22

97(1) of NEMBA.^® These draft regulations were published in Government

Gazette GN 112.

66. On the same day, 16 February 2018, the Minister published in

Government Gazette GN 115, the draft amendments to the AIS lists.

These amendments sought to make changes to the AIS lists published on 

29 July 2016 in Government Gazette GN 864.(The abovementioned 

AIS Regulations and the draft amendments thereto are collectively 

referred to hereafter as “the Notices”).

67. The proposed amendments were extensive. The regulations were to be 

replaced in their entirety with new regulations. Amendments were

proposed to all the listings promulgated in terms of Part One and Part Two

of Chapter 5 of NEMBA.

68. The amendments proposed in the Notices apply nationally and thus the 

notice referred to in section 100 of NEMBA must be published in a 

newspaper that is distributed nationally. This is in accordance with section

100(1)(b) of NEMBA.

69. Both the Notices stated that any person who wished to submit

representations in relation to either the regulations or the amended lists 

were to do so within 30 days from the date of publication, namely,

16 February 2018.

70. On 21 February 2018, five days after the abovementioned publication in

48 FA para 27, B 19; annex “D1” to FA, B 59 
FA para 27, B 19; annex “D2” to FA, B 8649
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the Government Gazette, the Minister published in The Sfar newspaper a

notice referring to the AIS Notices and inviting the public to submit

recommendations and/or objections to the proposed amendments by no 

later than 19 March 2018. This publication in a newspaper was an attempt

by the Minister to comply with the provisions of section 100(1)(b)

71. Neither the Notices nor the publication later in The Star newspaper

contained any information in addition to the contents of the proposed

amendments themselves:

71.1 The Notices merely referred to the regulations and amended lists.

They contained no explanation, nor provided any background as

to the reasons for the proposed AIS Regulations or the

amendments thereto.

71.2 The notice published in The Sfar newspaper merely referred to the

Gazette in which the Notices were published and the contact

details of the official with whom further enquiries could be made.

Members of the public wanting to read the proposed amendments

were advised that: A copy of the proposed amendments can be

found on the Departments website or obtained by e mailing a

request to the abovementioned e mail address.

72. The publication in The Star newspaper did not comply with section

100(1)(b) of NEMBA for the following reasons

72.1 the publication was five days late; and

72.2 it was published in The S/ar newspaper, which is not a newspaper
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distributed nationally as required by the section 100(1)(b) of

NEMBA.50

73. The Notices also failed to comply with the express prescripts of section

100 of NEMBA, in that:

73.1 the form of the Notices was defective;

73.2 there was a lack of sufficient information to enable members of the

public to make informed and meaningful representations; and

73.3 there was a failure to publish the Notice in a newspaper that was

distributed nationally.

74. The-purpose of giving 30 days’ notice in a national newspaper underpins

the important constitutional right that is central to South Africa’s

participatory democracy. Section 100 of NEMBA anticipates and provides 

for public participation and consultation in the process and, since a 30-day 

period is an extremely short period of time for members of the public to

make meaningful representations, strict compliance with section 100 of

NEMBA is paramount.

75. The failure to comply with the provisions of section 100 is a material defect

that causes real prejudice to the affected members of the public. In Kruger 

(supra), the court concluded that such lack of compliance with the

provisions of NEMBA was reason alone to declare any subsequent

50 FA para 31, B 20; RA paras 34-36, B 541-542



25

legislation unlawful.

76. In the Kruger case, the Minister had initially published a notice in terms of

section 100(1)(a) of NEMA in the Government Gazette. However, the

notice which the Minister relied on for the alleged substantial compliance 

regarding the process of consultation and participation by members of the 

public, contained no information whatsoever which would have enabled

the public to submit any such meaningful representations or objections.

77. The court stated the following at paragraph 34 of the judgment:

“However, what is disappointing in the recent case is that, 
compliance in terms of sections 99 and 100 was not adhered to and 
no proactive steps were taken before the moratorium w/as imposed. 
The moratorium on domestic trade in rhino horns should be having a 
significant adverse impact on the employees and families of the rhino 
breeders like Hume and Kruger. The communities and business 
owners in the surrounding areas where rhino breeding operations are 
conducted could have been engaged due to possible loss of 
employment benefits occasioned by the moratorium. Secondly, the 
notice in the Gazette did not contain sufficient information to enable 
members of the public to submit meaningful representations and/or 
objectives. All of this has a significant bearing on the decision to 
impose the moratorium. On this finding alone, the moratorium ought 
to be set aside."

78. Importantly, Section 100(2) of NEMBA states that the notice must contain

sufficient information to enable members of the public to submit 

meaningful representations and objections. Neither of the Notices,

namely, GN 112 and GN 115, provided any information at all.

79. It is submitted that, in this regard, the facts in this matter are similar to

those in the Kruger case. Just as the notice in that case contained no
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information whatsoever to enable members of the public to make

meaningful representations, so too the notices in this matter did not

provide any information at all. In the same way that the moratorium on the

domestic trade in rhino horns would have a significant adverse impact on

families and communities, so too the declaration of trout as invasive and

alien species would have an adverse impact on the future of the very 

extensive strategic trout-based aquaculture industry in South Africa. 51

80. Strict compliance with the provisions of section 100 is required because

of:

80.1 the complexity of the processes that must be followed before

listing any species as alien and invasive; and

80.2 the holistic enquiry in terms of the approach to environmental

52management that is required in terms of the NEMA principles.

81. It is submitted that the Minister’s modus of publishing draft regulations and

amendments to such regulations, without any additional information

explaining the purpose of those amendments and the reasons why they 

are being proposed, has the effect of concealing the purpose and extent

of the amendments rather than explaining them. This flies in the face of

the purpose of the consultative process.

82. Notice GN 112 demonstrably does not contain sufficient information to

enable members of the public to submit meaningful representations or

51 Annexure “J” to the FA, para 8.4, B 162 
FA paras 42-44, B 23-2452
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objections and thus falls to be declared unlawful on this ground alone. 53

83. Similarly, GN 115 does not provide sufficient information or explain how 

the species and sub-species listed therein were identified as alien or

invasive. The Notice does not provide reasons why it was necessary to 

list those species as alien or invasive under NEMBA and, as a result, does

not provide sufficient information to enable members of the public to submit 

meaningful representations or objections 54

PUBLICATION OF A PURPORTED EXTENSION

84. After representations were made on behalf of the Applicant regarding the 

illegality of the notices in the Gazette on 16 February 2019 and in The Star 

on 19 February 2019, the Minister, in a letter dated 30 April 2018, promised 

to extend the period for consultation by a further publication of notices in 

the Gazette and in a newspaper that distributes nationally.

85. The Minister did not keep to this promise and instead, on 13 May 2018, 

the Minister published a notice in the City Press purporting to extend, until 

18 June 2018, the period in which the public could submit comments on

the proposed amendments to the Notices.®^

86. It is submitted that this publication in the City Press of notice of an 

extended period for the public to submit representations amounts to an 

obvious attempt by the Minister to rectify the procedural and legal defects

53 FA para 54, B 29
FA paras 55-62, B 29-32; annexure paras 8, B 159-164 
FA para 68, B 34, together with annexure "N'' to FA, B 203

54
55
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which beset the original notices.

87. However, the publication of the proposed extension did not remedy the

defects in the original AIS Notices but, in fact, exacerbated and reinforced

such procedural errors for the following reasons:

87.1 the Minister, despite her promises to do so, did not publish the

notice of the extension in the Government Gazette simultaneously

with the press release

87.2 the failure to publish the extension in the Government Gazette is

a material contravention of section 100;

87.3 the publication in the City Press refers to additional information

being available on the Minister’s website. However, this new

reference in the City Press article to the availability of information

was never gazetted

87.4 the publication in the City Press newspaper does not make it clear

to members of the public where they would be able to find relevant

information on the Minister’s website. Interested members of the

public were simply left to navigate a mass of information without

any guidance as to where to find the relevant facts;

87.5 the reference in the publication in the City Press to a website did

not therefore enable a member of the public to effectively access

the information that would be required to formulate

representations or objections, with the result that the fundamental
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principles of public participation were not complied with 56

GAZETTING OF GN 616 (THE EXTENSION NOTICE)

88. After further representations were made by the applicant to the Minister

pointing out that the notice published in the City Press did not comply with

section 100 of NEMBA, on 22 June 2018, the Minister published annexure

D3”, which purported to extend the period of time within which the public

could make representations, to 23 July 2018. 57

89. GN 616, the extension notice, is entitled a “notice extending the public

commenting period...". Such an “extension notice" is not a notice

contemplated in section 100 of NEMBA and the Minister had no power to

issue it.

90. It is submitted that this publication of a purported extension notice in the

Government Gazette was merely an attempt by the Minister to cure the

procedural defects relating to the original notices. The publication of the

extension notice in the Government Gazette does not cure the defects in

the original publication and it is submitted that the original AIS Notice would

only be remedied by the Minister starting the promulgation process de

novo and giving effect to the intention of the legislature.

91. On 22 June 2018, the same date on which the purported extension was

published in the Gazette, the Minister published a notice in the Mail &

56 RA paras 81-86, B 652-553 
FA paras 78-80, B 36-3757
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58Guardian newspaper.

92. While the Mail & Guardian is a national newspaper, it has a very small 

circulation. Section 100 of NEMBA makes the publication in a national

59newspaper a minimum requirement. Implicit in the requirement is that

the newspaper will reach the broader public, nationally.

93. Both the extension notice and the publication in the Mail & Guardian:

93.1 were described as notices extending the period for public

comment; and

93.2 as was the case with the notice that was published in the City

Press on 13 May 2018:

93.2.1 referred to GN 112 and 114 that were published in

Gazette 41445 on 16 February 2019;

93.2.2 provided an internet link to those notices and the

proposed amendments to the invasive species lists and

regulations

93.2.3 referred to certain unspecified risk assessments and

socio economic impact reports regarding some but not

all species referred to in the Notices that were available

on the department website; and

58 FA paras 81-85, B 37-39
FA paras 81-83, B 37-38; Kruger v Minister of Water and Environmental Affairs, supra at 
para 19

59



31

93.2.4 invited the public to submit further queries by e mail to a

specified e mail address.

94. Section 100 of NEMBA does not authorise the Minister to issue such an

extension notice. Section 47A of NEMA only permits a further notice to be

published if the defects in the earlier notice are not material and do not

cause prejudice to any person.

95. The defects in the Notices and the notice that was published in The Star

on 21 February 2019:

95.1 are material and cannot therefore be cured by the publication of a

subsequent notice that does not comply with section 100 of

NEMBA.

95.2 Do cause prejudice by virtue of the materiality of those defects, the

importance of public consultation and because the Minister did not

follow the prescribed rules when exercising very extensive and far

reaching powers.

96. The issue to be determined in light of the submissions above, is whether

the extension notice. GN 616, is a notice as contemplated in section 100

of NEMBA and whether proper publication of GN 616 took place in a

newspaper that is distributed nationally as is contemplated in section

100(1)(b) of NEMBA.

97. The extension notice is not a notice referred to in section 100 of NEMBA.

It is the extension notice that it says it is. Its purpose is not to give notice

as required in terms of section 100 of NEMBA but rather to cure the defects
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of an earlier defective notice by way of an extension to the period for

comment.

98. The extension notice does not stand by itself as the notice referred to in

section 100 of NEMBA because:

98.1 it does not contain sufficient information to enable members of the

public to submit meaningful representations or objections that is

required in order to comply with section 100 (2)(b) of NEMBA.

98.1.1 The proposed amendments are identified by reference to

a different, invalid notice.

98.1.2 The additional information that is referred to was not

generally available to the public and contrary to what is

stated in the GN 616, Risk assessments were only

available in respect of 6 of the 83 species which were to

be added to the lists of invasive species, or which were

to be removed from those lists or whose status as

invasive species was to be amended in some way.

SUFFICIENCY OF INFORMATION

99. Section 100(2)(b) of NEMBA does not prescribe precisely what information

must be supplied in a notice. It merely states that it must be sufficient

information to enable members of the public to submit meaningful 

representations or objections. It is submitted that sufficiency must be
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determined in accordance with the principles laid down in Motau’s case.®°

The test is one of rationality determined by having regard to the purpose

of the measure.

100. It is neither sufficient nor rational to tell the public that species are invasive

because they have been determined to be so. The public is entitled to be

taken into the Minister’s confidence when being asked to make

representations or objections in terms of section 100 of NEMBA. This is

especially so given the very serious consequences that flow from listing a

species as invasive.

101. As stated above, the extension notice and the publication thereof in the

Mail & Guardian, do not constitute compliance with section 100 of NEMBA

In the Kruger case, supra, at paragraph 19, the court stated the following:

‘In at least one newspaper, ’ must be guided by the members of the 
public likely to be affected by the exercise of the power. Seen in the 
light of the diversity of the South African population and the historical 
background and many languages, to allow proper public participation 
and to submit meaningful representations or objections, especially in 
the present case, where the moratorium has substantial 
consequences, one would have expected the Minister to be more 
proactive and go beyond the minimum requirement. That, however, 
did not happen, and worse, there has not been compliance with the 
minimum requirement by notice of the proposed moratorium In at 
least one national newspaper’.

102. As with the City Press article, the extension notice refers to certain

information being available on the Minister’s website. This general

reference to additional information being available is vague and unhelpful.

60 Minister of Defence and Military Veterans v Motau, supra, at paragraph 69
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Simple referral to a website has the effect that this information is only 

available to those members of the public who have access to the internet

and who have the necessary skills to search the Minister’s website in order

to obtain that information.

103. Even if the information could be accessed effectively on the website, it is

submitted that the information available is deficient, both in its range and

scope and in and of itself and does not constitute sufficient information to

enable members of the public to make meaningful representations.

APPLICABILITY OF SECTIONS 47A AND 47C OF NEWIA

104, The Minister alleges that if this court were to find that the procedural

legislative prescripts were not followed by her, then sections 47A and 47C

of NEMA apply aj3d"that the-alleged defects would not invalidate the draft

61AIS lists and regulations.

105. In essence, as set out above, section 47A of NEMA provides that a

regulation or notice which does not comply with any procedural 

requirement of the Act is nevertheless valid if the non-compliance is not

material and does not prejudice any person.

106. The Minister alleges that there was no prejudice to the applicant or indeed

the public as a consequence of the process that was followed by the

Minister, irrespective of the defects. This is not so.

107. In its founding affidavit, the applicant sets out the basis upon which it

AA paras 13,8, B 283; AA para 17, B 285; and AA 22.1.3, B 293
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alleges that the Minister’s failure to comply with the peremptory terms of 

NEMBA prejudices the public's constitutional right to be actively involved 

in public affairs

108. The Minister has a long history of failing to comply with section 100 of

NEMBA. This is set out in the founding affidavit. The Minister does not

deny these allegations of non-compliance but alleges that the historic

position bears no relevance to the relief sought in this application. 63

109. The Minister’s consistently cavalier approach to compliance with the

requirements of section 100 not only prejudices the public but is likely to 

have the effect of discouraging the public from participating in the 

legislative process. This is directly at odds with the express intention of

NEMBA to facilitate public participation in environmental law-making.

110. Furthermore, the Minister’s history of non-compliance cannot be seen as

irrelevant to an enquiry into whether the Minister’s failure to comply with

the legislative prescripts is material. It is submitted that section 47A

cannot, and was never intended to be used as a device which a legislative 

functionary, such as the Minister, could routinely use to circumvent its

procedural obligations and thereby diminish the rights of the public. 64

MINISTER’S SUPPLEMENTARY ANSWERING AFFIDAVIT

111. On 6 December 2018, the Minister sought leave to file a supplementary

62 FA paras 33 and 34, B 20-22 
AA para 51, B 307 
RA paras 53-56, B 54664
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answering affidavit in which the Minister purports to remedy, by way of 

making further submissions, its misunderstanding that the applicant was

only pursuing the relief in part A of the notice of motion.

112, The supplementary affidavit raises two additional averments. The one

averment deals with the Minister's allegation that the applicant lacks

standing to litigate in this matter on the basis that it is has not demonstrated

that its interests, or the interests of its members, have been prejudiced

This issue has been addressed by the applicant in these heads.

113. The other averment is that the prayers sought in paragraph 4 of the notice 

of motion, namely, the declaratory orders in respect of the Notices, are not

65competently sought.

114. The Minister alleges that, while the relief sought in paragraph 4 of the

notice of motion is framed as a declaratory order, it is in effect an attempt

to review administrative action taken by the minister. The Minister then

concludes that a decision may only be reviewed if it has “direct, external

legal effecf which she contends her decisions do not.

115. There is no merit in this contention. This application does not involve a

review whether at common law or of administrative action in terms of

PAJA.

115.1 PAJA defines administrative action with reference to a decision or

failure to take a decision by an organ of state when exercising or

65 Supplementary AA para 5.1, B 517
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performing a public function in terms of legislation

115.2 The processes described in sections 99 and 100 must be

implemented before the Respondent exercises power in terms of

NEMBA.

115.3 Section 6 of PAJA identifies the circumstances in which the review

of administrative action might take place. 66 In this case no

decision or circumstance referred to in this section has taken

place.

115,4 As noted above, the Applicant does not seek to review the

exercise of power by the Respondent because no power has yet 

been exercised as such. This is self-evident from the provisions 

of sections 99 and 100 of NEMBA which refer to the “proposed 

exercise of a power by the Minister^’ and accordingly Dr Preston’s

contention is incorrect.

116. The applicant is seeking declaratory orders that the Minister failed to

comply with the peremptory provisions of section 100 of NEMBA by the 

publishing of the two regulations in the Government Gazette. Such

declaratory orders do not constitute a review of administrative action under

section 6 of PAJA.

COSTS

66 Pharmaceutical Manufacturers Association of SA: in re ex parte President of the Republic of 
South Africa 2000 (3) BCLR 241 (CC); Grey’s Marine Hout Bay v Minister of Public Works 2005 (6) 
SA313 (SCA).
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117. The applicant is seeking, in terms of prayer 9 of the notice of motion, an

order in terms of section 32(2)(a) of NEMA. The provisions of this section

are linked to the legal standing of any person or group of persons to

enforce environmental laws.

118. Section 32(3) entities any person or group of persons who secure the relief

sought in respect of any breach or threatened breach of any provision of 

NEMA, or of any provision of a specific environmental management Act,

such as NEMBA, to be awarded costs on an appropriate scale in respect 

of practising advocates or attorneys who provided free legal assistance or

representation to such person or groups in preparation for or the conduct

of the proceedings. That has been the case in this matter.

119. in the premises, the applicant prays that the above Honourable Court

grants the applicant the relief sought in part B of the notice of motion

A E FRANKLIN SC 
J E JOYNER

Sandton, Chambers 
23 January 2020
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